IN THE HIGH COURT OF KARNATAKA AT BENGALURU

DATED THIS THE 6™ DAY OF SEPTEMBER, 2021
BEFORE
THE HON’BLE MR. JUSTICE KRISHNA S.DIXIT

WRIT PETITION NO.31247 OF 2016 (GM-PDS)

BETWEEN:

K GOPAL,

AGED ABOUT 50 YEARS,

S/0O KEMPANNA,

R/O GANGAWARA,
CHOWDAPPANAHALLI VILLAGE,
CHANNARAYAPATNA HOBLI,
DEVANAHALLI TALUK,

BANGALORE RURAL DiSTRICT - 562 110.

...PETITIONER

(BY SRI.SHIVARAMA H C, ADVCCATE)

AND:

1.

THE DEPUTY COMMISSIONER,
BANGALORE RURAL DISTRICT,
BANGALORE - 560 001.

. THE TAHSILDAR,

DEVANAHALIL1 TALUK,
DEVANAHALLI,
BANGALQRE RURAL DISTRICT - 562 110.

. VIVASAYA SEVA SAHAKARA SANGHA NIYAMITHA,

BHOODIGERE VILLAGE,
DEVANAHALLI TALUK,
BANGALORE RURAL DISTRICT - 562 110.
REPRESENTED BY ITS SECRETARY
....RESPONDENTS
(BY SRI. VINOD KUMAR M, AGA FOR R1 & R2;
R3 SERVED AND UNREPRESENTED)
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THIS WRIT PETITION IS FILED UNDER ARTICLE 226
OF THE CONSTITUTION OF INDIA PRAYING TO QUASH THE
IMPUGNED ORDER DATED 31.3.2016 PASSED BY THE R-1
VIDE ANNEX-G1 AND ETC.,

THIS PETITION COMING ON FOR PRELIMINARY
HEARING IN B GROUP, THIS DAY, THE COURT MADE THE
FOLLOWING:-

ORDER

The petitioner, a fair price shop licencee, is knocking at
the doors of Writ Court for assailing the order dated
31.03.2016 made by the first respondent at Annexure-G and
the consequent Cfficiai Memorandum dated 4.5.2016 at

Annexure-G2 whereby Ration Cards are diverted to another

Fair Price Depot.

2. The operative portion of Annexure-G1 reads as
under:

“estles sosﬁﬁ;mzo(@)/aﬁo.@zs/DRA/35/20 1-16.
Q700%:31-06-2016.

gﬁ.aﬁ.mvoﬁg .85, BURRFTONH Y
BREOTPTO, WONERT MFe03T BY, ©& o IR
TSNS @@mddﬁa@l WROWR  ERRCTOO méomw @Wonk
Ebste! adacgp nonsws z?acéagﬁs% TRIT  WCLITTT  ACRTLS
TRTO sméoesaozs BRRTLIZ TN FOW WORTIRTOOT JIRST
3C83T50TT &3:%3&03:0:3 zsacsagss% TONH NONWT 33 ATRAR
MFPNYON Wil 642 TRIT WewnYR FoTYOFRN Tone Tools
BRCITIBAR RAT.QATT.ITE.INT WRANRT K méoﬁaﬁd sonken
AC3REVTSONTTR. QT . .QT QT WRARS [N Nonme3
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PRI[TY, MFHTY HoR IS TRIT BT GTedW. S
TR 3TN0 WPOR WORTLZT.”

3. The operative portion of impugned Official
Memorandum dated 4.5.2016 at Annexure-G2 reads as
under:

“ombmoon  noniRs  PWIR  TYOXOT  DMT]LL 2 §.50¢
03T é@odmw% MsnTd TRIT B¥etdtess < 2 1/2
3.50¢ WOITILE FYT meewse;; w3 méoﬁoaﬁﬁ ONRONOT
BRIT TRPFACE), TWBOLITLITS. B[O mmcm’% T
aaa”@—4, RJNST-143, aaa"g—é XRIJ wetineh Beomod iy
153 IRST  ueedieny, Gy mc?cw'ase% el méomﬁai’
WONROWOT - TR\ JWL . BELeJOLT  1onzs a@céag:sse%
s SedReummy THoNuY wonk Mol 23 Ackecdy
STICHATHEE.”

-5

4. After service of notice, the official respondents
having entered appearance through the AGA oppose the Writ
Petition ccntending that the punitive action is taken because
of the misconduct committed by the petitioner as a fair price
depot owner to the prejudice of the public interest and after
holding an enquiry; he further contends that the impugned
order being appealable, ordinarily, the Writ Court should not
grant indulgence in the matter; so contending, he seeks

dismissal of the Writ Petition however, third respondent-
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Society despite service of notice has chosen to remain

unrepresented.

3. Having heard the learned counse! for tne parties
and having perused the Petition Papers, this court is inclined
to grant a limited indulgence in the matter inasmuch as the
records produced by the petitioner as Annexures prima facie
show that the enquiry was conducted by an oificial who does
not happen to be the author of the impugned orders; the
Apex Court in Gullapalii Nageswara Rao Vs. APSRTC, AIR
1959 SC 308 hiazs held that where the person who holds
enquiry is different from the person who passes the orders, a
copy of the enquiry report has to be furnished to the persons
who are likely to be aggrieved thereby and only thereafter,

orders should be passed.

6.  The above view is consistent with the decision of
the Apex Court in Union of India Vs. Mohd. Ramzan Khan
(1991) 1 SCC 588 although it was in the context of
disciplinary enquiry of a public servant; thus, the impugned

orders are in gross violation of the principles of natural
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justice and they were therefore stayed by a Co-ordinate Bench

of this court pendente lite.

7. The vehement contention of learned AGA that
there is an alternate remedy available to the petiticner, does
not merit acceptance, because of long lapse of time between
filing of the Writ Petition ori 30.065.2015 and its disposal this
day; its more than five years; that apart, rule of alternate
remedy is only a judicial invention which cannot be applied
as Euclid’s Theorem regardless of factual variations that too
when the orinciples of natural justice which are held to be
part of Articles 14 & 21 of Constitution of India, are violated.

In the above circumstances, this Writ Petition succeeds;
impugned corders are set at naught; matter is remitted to
respondeni-Depuaty Commissioner for consideration afresh in
accordance with law and with the participation of the
netitioner; ali contentions are kept open.

Time for compliance is three months.

Now, no costs.

Sd/-
JUDGE

cbc
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